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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FOLEY, Judge: The issue for decision is whether petitioner,
pursuant to section 6015,' is entitled to i nnocent spouse relief

with respect to her 2000 and 2001 Federal incone tax liabilities.

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended.
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FI NDI NGS OF FACT

Petitioner and Reginald Bracy (M. Bracy) were married in
1999 and resided in Salina, Kansas. Petitioner was enployed as a
hai rdresser, and M. Bracy worked as an equi pnent specialist for
a food services conpany. In 2000, petitioner and M. Bracy noved
to California. Wiile in California, petitioner and M. Bracy
lived together and struggled to find enploynent. To hel p pay
l'iving expenses during this period, M. Bracy requested a
di stribution of $19,300 fromhis individual retirenent account
(I1RA). M. Bracy was the only individual authorized to draw upon
the account. After receiving the distribution, M. Bracy
informed petitioner, but he did not tell her the anmount of the
di stribution.

In 2001, petitioner and M. Bracy noved back to Kansas,
where both found enploynent. During 2001, petitioner earned
wages of $15,363 fromthree different enpl oyers who w thheld
$1, 114 of Federal income tax, and M. Bracy earned wages of
$18,616 fromtwo enployers who wi thheld $1, 748 of Federal incone
tax. In addition, M. Bracy w thdrew $10,800 from an | RA

Petitioner and M. Bracy filed their joint Federal incone
tax return relating to 2000 on March 26, 2001. On this return,
they failed to report the $19,300 I RA distribution. Petitioner
and M. Bracy’'s joint Federal incone tax return relating to 2001

was filed on February 15, 2002. M. Bracy signed the return, but



- 3 -
petitioner did not. Petitioner did, however, intend to file a
joint return. On this return, they reported, but failed to pay,
an incone tax bal ance of $823.

Throughout their marriage, M. Bracy abused petitioner both
physi cally and enotionally, and on August 20, 2002, they
di vorced. Pursuant to the divorce decree, petitioner and M.
Bracy were each responsible for one-half of their 2001 tax
liability. 1n a notice of deficiency dated Septenber 3, 2002,
respondent determ ned that petitioner and M. Bracy were |iable
for $6,517 of tax and a $947 section 6662(a) accuracy-rel ated
penalty relating to 2000. Petitioner, on Cctober 7, 2002, paid
$411.50 (i.e., half of the 2001 outstanding liability).

On May 23, 2003, petitioner tinely sent respondent a Form
8857, Request for Innocent Spouse Relief, relating to 2000 and
2001. On August 10, 2005, petitioner untinely filed her
i ndi vidual inconme tax return relating to 2003. She had refrained
fromfiling the return while trying to settle outstanding issues
relating to her and M. Bracy’s 2000 and 2001 tax liabilities.

On Cctober 20, 2005, respondent issued petitioner a notice
of determ nation denying her request for innocent spouse relief
relating to both years. Respondent denied the 2000 request
because he determ ned that petitioner knew or had reason to know
of the source of the understatenent, benefited fromthe incone,

and woul d not suffer econom c hardship. Respondent denied the
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request relating to 2001 because he determ ned that petitioner
knew or had reason to know of the underpaynent, the underpaynent
was not solely attributable to M. Bracy, petitioner knew or had
reason to know that M. Bracy would not pay his half of the 2001
l[iability, petitioner had not been in conpliance with Federal
income tax | aws, and paynment of the liability would not create
econom ¢ hardshi p.

On Novenber 30, 2005, petitioner, while residing in
Carthage, Illinois, filed her petition wth the Court.

OPI NI ON

Married taxpayers nay elect to file a joint Federal incone
tax return. Sec. 6013(a). Each spouse filing the returnis
jointly and severally liable for the accuracy of the return and
the entire tax due. Sec. 6013(d)(3). Pursuant to section
6015(a), however, a taxpayer may seek relief fromjoint
liability.

Wth respect to the 2000 understatenent, petitioner contends
she is entitled to relief fromliability pursuant to section
6015(b), (c), or (f). To qualify for relief pursuant to section
6015(b), the requesting spouse nust establish that: A joint
return was filed; there was an understatenent of tax attributable
to erroneous itens of the nonrequesting spouse; at the tine of
signing the return, the spouse seeking relief did not know and

had no reason to know of the understatenent; the requesting
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spouse seeks relief wwthin 2 years of the first collection
activity relating to the liability; and, taking into account al
the facts and circunstances, it is inequitable to hold the spouse
seeking relief liable for the deficiency in tax attributable to
the understatenent. Sec. 6015(b)(1).

Section 6015(c) permts a requesting spouse to seek relief
fromjoint liability and elect to allocate a deficiency to a
nonr equesting spouse if the followi ng conditions are net: A
joint return was filed; at the tine of the election, the
requesti ng spouse was separated or divorced fromthe
nonr equesti ng spouse; the requesting spouse sought relief within
2 years of the first collection activity relating to the
l[iability; and the requesting spouse did not have actual
knowl edge, at the tinme of signing the joint return, of the item
giving rise to the deficiency. Sec. 6015(c)(3).

M. Bracy did not tell petitioner the anount of the
di stribution. She did, however, sign the return (i.e., which did
not report the IRA distribution) after M. Bracy told her he had
w t hdrawn funds fromhis IRA  Thus, she had actual know edge of
t he understatement as well as actual know edge of the item (i.e.,
M. Bracy’'s wthdrawal fromhis IRA) that gave rise to the

deficiency. See Cheshire v. Conm ssioner, 115 T.C 183, 195

(2000) (stating that the know edge standard for purpose of

section 6015(c)(3)(C is an actual and cl ear awareness of the
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exi stence of the itemgiving rise to the deficiency), affd. 282
F.3d 326 (5th Gr. 2002). Accordingly, petitioner is not
entitled to relief fromthe 2000 liability pursuant to section
6015(b) or (c).

Petitioner contends, in the alternative, that she is
entitled to relief pursuant to section 6015(f). Section 6015(f)
provi des that the Conm ssioner is granted discretion to award
relief fromjoint and several liability if the facts and
circunstances indicate that it would be inequitable to hold the
requesting spouse liable for the deficiency. Pursuant to an
abuse of discretion standard, we defer to the Comm ssioner’s
determ nation unless it is arbitrary, capricious, or wthout

sound basis in fact. See Washington v. Conm ssioner, 120 T.C.

137, 146 (2003); Jonson v. Comm ssioner, 118 T.C. 106, 125

(2002), affd. 353 F.3d 1181 (10th Cir. 2003).

Respondent denied petitioner’s request for relief relating
to 2000. W agree with respondent. Petitioner knew of the
di stribution, did not establish econom c hardship, benefited from
t he enjoynent of the income, and did not act with reasonabl e
cause and good faith with respect to the filing of her return.

Thus, she is not entitled to relief pursuant to section 6015(f).
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Wth respect to 2001, respondent also denied petitioner’s
request for relief. Rev. Proc. 2003-61, 2003-2 C B. 296,?
provides a list of factors that the Comm ssioner will weigh in
maki ng his determnation relating to i nnocent spouse relief,
including: Marital status, abuse, significant benefit, the
nonr equesti ng spouse’s |l egal obligation, know edge or reason to
know, conpliance wth inconme tax | aws, and econom c hardship. W
address each of respondent’s concl usi ons.

At the tinme of her request, petitioner was divorced from M.
Bracy. During the marriage, M. Bracy abused petitioner, and she
derived no significant benefit fromuse of the funds giving rise
to the 2001 underpaynent. |In addition, M. Bracy had a | egal
obligation, pursuant to the divorce decree, to pay his half of
the 2001 liability. Thus, these factors weigh in petitioner’s
favor.

Respondent concluded that petitioner knew or had reason to
know of the 2001 underpaynent. The notice of determ nation
states that petitioner “reviewed the return before signing but

said she did not know noney was ow ng, even though it was shown

2 W note that Rev. Proc. 2003-61, 2003-2 C.B. 296,
superseded Rev. Proc. 2000-15, 2000-1 C.B. 447. Rev. Proc. 2003-
61, supra, is effective for requests for relief under sec.
6015(f) which were filed on or after Nov. 1, 2003, and for
requests for such relief which were pending on, and for which no
prelimnary determ nation |letter had been issued as of, that
date. Rev. Proc. 2003-61, sec. 7, 2003-2 C.B. at 299.
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on the return.” The notice of determ nation is erroneous because
petitioner did not sign the 2001 return. In addition, petitioner
was not aware that any tax was due until she filed individual tax
returns for later years. Furthernore, M. Bracy handled all tax
matters for the couple and did not informpetitioner of financial
matters. Thus, petitioner did not know, or have reason to know,
of the 2001 under paynent.

Respondent concl uded that the underpaynent was not solely
attributable to M. Bracy. While both petitioner and M. Bracy
earned wages during 2001, the notice of determ nation notes that
“She had incone of $25,623 but only had w thhol di ng of $1,552.”
In fact, petitioner earned wages of only $15, 363 and had $1, 114
of Federal inconme tax withheld. |In addition, the notice of
determnation failed to take into account a $10, 800 distribution
fromM. Bracy’'s IRA. Again, the notice of determ nation
m sstates the facts. Respondent correctly concl uded, however,

t hat paynent of the outstanding liability relating to 2001 woul d
not create an econom ¢ hardship for petitioner and that
petitioner’s failure to file her 2003 inconme tax return in a
tinmely manner denonstrated a | ack of good faith in conplying with
Federal incone tax |aws.

Respondent repeatedly m sstated facts and failed to properly
wei gh evidence in making his determnation. Hi s determ nation

did not have a sound basis in fact. On balance, the factors
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respondent consi dered wei ghed in favor of granting petitioner
i nnocent spouse relief. Respondent abused his discretion in
denying petitioner relief fromliability, and it woul d be
inequitable to hold petitioner responsible for the liability.
Accordingly, she is entitled to relief, pursuant to section
6015(f), fromthe outstandi ng bal ance of the 2001 under paynent.
Contenti ons we have not addressed are irrelevant, noot, or

meritl ess.

An appropriate decision

will be entered.




